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IN THE 


United States Court of Appeals 

for the District of Columbia 


October Term, 1944 


No. 8890 


DAISY I. MORGAN, Executrix of the Estate of 
Celeste Smith Murray, 


Appellant, 


vs. 

FRANK T. HINES, as Administrator of Veterans Affairs, 

Appellee. 


BRIEF FOR APPELLANT 


Statement of the Case. 

The Appellant, Daisy I. Morgan, as Executrix of the Es¬ 
tate of Celeste Smith Murray, deceased, brings this action 
against Frank T. Hines, as Administrator of Veterans Af¬ 
fairs to compel the reinstatement of a government con¬ 
verted insurance policy. The Complaint alleges (Appel¬ 
lant’s App. 2) that one Powhatan Powers Murray while in 
the Military service of the United States applied for and 
had issued to him a $10,000.00 government life insurance 
policy No. K-852,467, effective as of December 12, 1927, 
which was payable in one sum in the event of his death, 
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and that Celeste Smith Murray, the mother of the said in¬ 
sured was the designated beneficiary. It is further alleged 
that premiums on this policy (Appellant’s App. 2) amount¬ 
ed to $6.70 per month for the first six months, and that at 
the end of this period the policy was renewed as of De¬ 
cember 12, 1932, at a premium rate of $7.00 per month. 

The complaint further alleges (Appellant’s App. 2) that 
premiums on said policy of insurance were regularly and 
duly paid from the date of the issue of the policy through 
January 12, 1934. it is alleged that the policy contained 
the following provision: 

“3. This policy, if it lias not been surrendered for 
a cash value, may be reinstated at any time after lapse 
upon evidence of the insurability of the Insured satis¬ 
factory to the Director of the United States Veterans 
Bureau, and upon the payment of all premiums in ar¬ 
rears, with interest from their several due dates at 
the rate of five per centum per annum, and the pay¬ 
ment or reinstatement of any indebtedness which exist¬ 
ed at the time of such default, with policy loan interest. 
However, if such indebtedness with interest would ex¬ 
ceed the reserve of this policy at the time of applica¬ 
tion for reinstatement of said policy, then the amount 
of such excess shall be paid by the Insured as a condi¬ 
tion of the reinstatement of indebtedness and of this 
policy.” 

The complaint further alleges: That on February 28th, 
1934, Celeste Smith Murray who had paid all premiums on 
the said policy, duly paid a premium in the amount of 
$14.00, which said premiums were received by the defend¬ 
ant in his official capacity as Administrator of Veterans 
Affairs, and that the said sums of money so paid as pre¬ 
miums have been retained by the United States Veterans 
Administration. 

The complaint further alleges (Appellant’s App. 3) that 
at the time that the premium payment was made on Feb¬ 
ruary 2S, 1934, and on March 4,1934, the said insured, Pow¬ 
hatan Powers Murray was then in good health, and an in¬ 
surable risk, and was in every way entitled to a reinstate- 
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ment of policy numbered K-852,467, under the terms and 
conditions of the said policy, the Acts of Congress relating 
thereto, and the regulations of the Veterans Administra¬ 
tion lawfully promulgated in reference to the reinstatement 
of policies of insurance of like character. 

The complaint further alleges (Appellant’s App. 3), that 
in support of the contention that the insured Powhatan 
Powers Murray was in good health there were duly fur¬ 
nished and filed with the United States Veterans Admin¬ 
istration and with this defendant, in his official capacity, a 
number of affidavits,—signed by Margaret Bowles, W. R. 
Sweatt, William Royster Johnson, H. C. Woodruff, Walter 
C. Powers, B. Ii. Kroger, Celeste Smith Murray, Addie 
Des Portes and Eugene S. Des Portes,—and that all such 
affidavits, and evidence so filed (Appellant’s App. 4) in 
connection with the reinstatement of the said policy of in¬ 
surance showed that the said insured Powhatan Powers 
Murray was in good health on February 28, 1934, and 
March 4, 1934, and it was alleged on information and be¬ 
lief that all of the investigation reports of the officials of 
the United States Veterans Administration filed in said 
case all showed that the insured Powhatan Powers Murray 
was in good health on February 28,1934 and March 4,1934, 
and the plaintiff further alleged that no evidence to the 
contrary has ever been or can be obtained. 

The complaint further alleges (Appellant’s App. 4) that 
notwithstanding the fact that all of the evidence contained 
in the insurance file of Powhatan Powers Murray in the 
United States Veterans Administration showed without 
contradiction that he was in good health on February 28, 
1934, and March 4, 1934, the said defendant acting in an 
arbitrary, and capricious manner and contrary to all the 
evidence in said file, refused to reinstate the said policy of 
insurance numbered K-852,467, under the terms and condi¬ 
tions of the said policy, the Acts of Congress relating there¬ 
to, and in total disregard of the regulations of the Veter¬ 
ans Administration of such case made and provided. 
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The complaint further alleges (Appellant’s App. 4) that 
in the matter of acting on the reinstatement of the said 
policy numbered K-852, 467, the said defendant was vested 
with a discretion but that under the policy, and the law ap¬ 
plicable thereto, he was required to exercise a reasonable 
discretion based upon the evidence in the file of Powhatan 
Powers Murray, and it is alleged that the said defendant 
did not act in a reasonable manner or a quasi-judicial ca¬ 
pacity but that in rendering a decision that the said policy 
should not be reinstated totally disregarded the evidence, 
and acted contrary thereto, and that the decision made that 
the policy was not entitled to reinstatement, is not only con¬ 
trary to all of the evidence, but in conflict with the evi¬ 
dence (Appellant’s App. 5) and that there is a total lack of 
evidence to support such decision, and that such decision is 
arbitrary, capricious, and contrary both as to the fact and 
the law applicable thereto, and that it was the plain ministe¬ 
rial duty of the said defendant to reinstate the said $10,- 
000.00 policy numbered K-852,467, upon the showing made, 
and to apply the premiums paid on the said policy. 

The complaint further alleges that Powhatan Powers 
Murray died on March 5, 1934, (Appellant’s App. 5), and 
that the designated beneficiary died on June 11, 1940, and 
that the plaintiff is the duly appointed, acting and qualified 
Executrix of the Estate of Celeste Smith Murray under and 
by virtue of an appointment by the County Court in and 
for the County of Palm Beach, State of Florida. 

The complaint demands judgment by requiring the de¬ 
fendant to perform his ministerial duty by reinstating the 
said policy of insurance as of February 28, 1934, and by 
ordering and directing him to apply the premiums paid on 
February 28, 1934, and March 4, 1934 as premiums on said 
policy. 

The defendant answered the complaint (Appellant’s App. 
7,8,9,10,11,12,13,14,15) but since judgment in this case is 
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predicated upon a motion to dismiss (Appellant’s App. 15) 
on the ground that the complaint fails to state a cause of 
action upon which relief may be granted, the allegations of 
the answer are immaterial except as they set forth the 
regulations of the Veterans Administration under which the 
defendant acted and which are admittedly the regulations 
applicable. (Appellant’s App. 12.) 

The District Court, with Justice Letts sitting, sustained 
the motion of the defendant to dismiss this action, and judg¬ 
ment was entered dismissing the action upon the sole 
ground that the Court is of the opinion that the defendant’s 
motion to dismiss should be in all things sustained. (Appel¬ 
lant’s App. 16.) 

From this judgment an appeal was timely noted (Appel¬ 
lant’s App. 17) claiming: 

1. That the Court erred in sustaining the motion of 
the defendant, Frank T. Hines, as Administrator of 
Veterans Affairs, dismissing the action upon the 
grounds that the complaint failed to state a cause of 
action upon which relief may be granted. 

2. The Court erred in entering judgment in favor of 
the defendant, Frank T. Hines, as Administrator of 
Veterans Affairs, and against the plaintiff, Daisy I. 
Morgan, Executrix of the estate of Celeste Smith Mur¬ 
ray, deceased. 

3. For such other errors apparent of record. 

Statement as to Points on Appeal. 

The Appellant (Appellant’s App. 19) assigns as error 
that the Court erred in sustaining the motion of the defend¬ 
ant dismissing the action upon the grounds that the com¬ 
plaint failed to state a cause of action upon which relief 
may be granted, and that the Court erred in entering judg¬ 
ment in favor of the defendant, and against the plaintiff. 

The sole question on this appeal is whether the facts al¬ 
leged in the Complaint state a cause of action sufficient to 
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justify this Court in entering a judgment ordering the de¬ 
fendant as Administrator of Veterans Affairs to reinstate 
the policy of insurance K-832,467 in accordance with the 
provisions of the said policy of insurance, the Acts of Con¬ 
gress relating thereto, and the regulations of the Veterans 
Administration relating to the reinstatement of policies of 
insurance such as was issued to Powhatan Powers Murray. 
The defendant asserts that in acting on the requested rein¬ 
statement of the said policy that he has absolute and dicta¬ 
torial powers to reinstate what policies he desires to so re¬ 
instate, and that his discretion in the matter cannot be 
controlled by the Courts, and that he may act arbitrary, or 
capricious, or contrary to the evidence as his whim or de¬ 
sire may alone decide, and the Appellant contends that while 
the defendant has a discretion it is one which must be rea¬ 
sonably exercised, and even though there is vested in the 
Appellee a discretion, that it must be honestly and fairly 
exercised, and that it is a judicial discretion, not an abso¬ 
lute one, as all ministerial officers charged with duties by 
law must act as the law and the evidence indicates, inas¬ 
much as the government of the United States is a govern¬ 
ment of laws, and not of men. 

Summary of the Argument. 

t 

The real issue in this case whether the defendant as 
Administrator of Veterans Affairs in acting in the rein¬ 
statement of government insurance policies must act on 
the evidence before him or whether he has the right or 
the power to totally disregard such evidence and to decide 
the question of reinstatement of the said policy contrary 
to the true facts. The plaintiff asserts that a reasonable 
discretion of the defendant based on the evidence, could 
only lead to one conclusion, that the policy is entitled to 
reinstatement under the undisputed facts, and the law ap- 
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plicable thereto in accordance with the terms and condi¬ 
tions of the said policy. 


Argument. 

The motion to dismiss this cause of action upon the 
grounds that the complaint fails to state a cause of action 
upon relief may be granted admits all of the facts of the 
complaint well pleaded. The motion admits, among other 
things, that the defendant in the matter of consideration 
of the reinstatement of the insurance policy issued to Pow¬ 
hatan Powers Murray acted contrary to all of the evidence 
in the file, and that there is a total lack of evidence to 
sustain the finding of the defendant as Administrator of 
Veterans Affairs that the policy in question was not en¬ 
titled to be reinstated. (Appellant’s allegation App. par. 
10 and 11, at pages 4-5.) 

District of Columbia vs. Selden, 08 Fed. (2nd) 
988, 63 App. D. C. 40. 

Kithcart vs. Metropolitan Life Ins. Co., 88 Fed. 
(2nd) 407 8th OCA. 

The question involved on this Appeal is whether there 
has been sufficient compliance with the regulations rela¬ 
tive to the reinstatement of insurance policies to entitle 
the policy to be reinstated as of February 28, 1934. The 
pertinent provision of the policy providing for reinstate¬ 
ment is as follows (Appellant’s App. 2, 3): 

‘‘This policy, if it has not been surrendered for a cash 
value, may be reinstated at any time after lapse upon 
evidence of the insurability of the Insured satisfac¬ 
tory to the Director of the United States Veterans 
Bureau, and upon the payment of all premiums in 
arrears, with interest from their several due dates at 
the rate of five per centum per annum, and the pay¬ 
ment of reinstatement of any indebtedness which exist¬ 
ed at the time of such default, with policv loan interest. 
• • * >» 
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The regulation governing the reinstatement of the policy 
pleaded in the answer filed on behalf of appellee is as fol¬ 
lows (Appellant’s App. 12): 

“The applicant for reinstatement of United States 
Government life insurance must furnish during his 
lifetime, and before becoming totally and permanently 
disabled, (and within the three calendar months includ¬ 
ing the calendar month for which the unpaid premium 
was due), a written application signed by him which 
shall state that he is in as good health as at date of 
lapse, (or after the expiration of the three calendar 
months, a written application signed by him) that he 
is in good health in accordance with the requirements 
of the particular case; and in addition the applicant 
shall furnish such evidence relative to his physical con¬ 
dition as may be required by the Administrator of 
Veterans Affairs, and on such forms as may be pre¬ 
scribed; Provided, That if the insurance becomes a 
claim after tender of the amount of the premiums re¬ 
quired but before full compliance with the require¬ 
ments of this paragraph, arid the applicant teas in the 
required state of health at the date that he made the 
tender of the amount of premiums, and that there is a 
satisfactory reason for his noncompliance, the admin¬ 
istrator may, if the applicant be dead, waive any or 
all of the requirements of this paragraph, or, if the 
applicant be living, allow compliance with this para¬ 
graph, as of the date the required amount of pre¬ 
miums was received by the Veterans Administration ” 

In this case, premiums were paid on the insurance policy 
through January 12, 1934. The policy lapsed for failure 
to pay the January 12, 1934 premium. It is the contention 
of the Appellant that on February 28, 1934, when the 
premium of Seven Dollars ($7.00) was tendered and paid 
to the defendant, as Administrator of Veterans Affairs, 
that the insured was then in good health and that he was 
in good health also on March 4, 1934, the date when a 
further premium in the amount of Fourteen Dollars ($14.- 
00) was paid. The insured died on March 5, 1934 and on 
that date no action had been taken on the application for 
reinstatement of the policy in question. 
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Under the provisions of the regulations, if the insured 
Powhatan Powers Murray was in good health and an in¬ 
surable risk on February 28, 1934, he was entitled to have 
his insurance reinstated as of that date. The reinstate¬ 
ment is effective under provisions of the regulation rela¬ 
tive to reinstatement, providing as follows: 

“Provided, That if the insurance becomes a claim after 
tender of the amount of the premiums required but 
before full compliance with the requirements of this 
paragraph, and the applicant was in the required state 
of health at the date that he made the tender of the 
amount of premiums, and that there is a satisfactory 
reason for his noncompliance, the Administrator may, 
if the applicant be dead, waive any or all of the re¬ 
quirements of this paragraph, or, if the applicant be 
living, allow compliance with this paragraph, as of the 
date the required amount of premiums was received 
by the Veterans Administration. * * 

The Appellant contends that under the provisions of this 
regulation that it was the duty of the defendant, as Ad¬ 
ministrator of Veterans Affairs, to reinstate the policy in 
question, even though the policy had become a claim, be¬ 
cause the insured was in the required state of health at the 
time that the pi*emiums were tendered. This contention is. 
based upon the undisputed facts as alleged in the Complaint 
that the insured Powhatan Powers Murray was in good 
health on February 28,1934 and an insurable risk, and that 
all the evidence shows that he was in good health and an 
insurable risk and that no evidence to the contrary has ever 
been received by the defendant in his official capacity as 
Administrator of Veterans Affairs. The Appellant con¬ 
tends that while under the provisions of the regulations 
the defendant was entitled to exercise discretion, that the 
discretion could not be exercised adversely to the insured in 
the matter of the reinstatement of the policy, when all of 
the evidence showed conclusively that the insured Powhatan 
Powers Murray was in good health at the time when the 
premiums were tendered- 
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There were two requirements under the regulation as to 
reinstatement of the policy in question; the first was the 
tender of the necessary premiums which was done in this 
case; and the second was the furnishing of evidence of 
good health at the time the premiums were tendered. Under 
the regulation above quoted, the furnishing of evidence 
of good health could be done even after the death of the 
insured in those cases wherein, in truth and fact, the insured 
was a good insurable risk at the time when the premiums 
were tendered. It was not necessary that the proof of 
good health be made prior to the maturity of the policy, if 
in truth and fact, the insured was in good health at the time 
when premiums were tendered. 

The Complaint in this case is based upon the premise 
that the Administrator of Veterans Affairs abused his dis¬ 
cretion in determining the question of good health. The 
whole complaint is based upon the assumption that the 
defendant did not act in accordance with the evidence of 
good health and that he did not honestly exercise his judg¬ 
ment in the matter of adjudicating the health of the insured 
on February 28,' 1934, but that he acted contrary to such 
evidence, and that he not only disregarded the evidence, 
but the decision that the policy was not entitled to ‘be rein¬ 
stated was contrary to the evidence of good health, and 
that there is no evidence to sustain the decision of the 
defendant, as Administrator of Veterans Affairs, that Pow¬ 
hatan Powers Murray was not an insurable risk on Febru¬ 
ary '28, 1934 and March 4, 1934, when the premiums were 
tendered. These facts are all pleaded in paragraphs 9, 
10 and 11 of the Complaint (Appellant’s App. 4, 5) and 
the Motion to Dismiss admits all of them for the purpose 
of this question before this 'Court. 

The Appellant contends that the Administrator of Veter¬ 
ans Affairs abused his discretion in determining that the 
policy should not be reinstated. The Appellant recognizes 
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the rule that Courts will not interfere with the discretion¬ 
ary acts of administrative officials, but there is an excep¬ 
tion to this general rule where the discretion has been 
abused. The discretion must be exercised within the es¬ 
tablished rules of law and where such decisions are con¬ 
trary to the evidence upon which they are based, or there is 
no evidence whatever to sustain them, the Court holds that 
the discretion is abused. There is a long line of decisions 
to this effect, 38 Corpus Juris , 598, 599. 

The Appellant relies upon one of these cases, United 
States v. Ctest is, 35 App. 1). C. 247. In that case this Court 
held that while the Board of Medical Examiners of the Dis¬ 
trict of Columbia had a reasonable discretion in admitting to 
practice physicians who have qualified in outside juris¬ 
dictions, that they could not arbitrarily or capriciously deny 
an application for a license to practice medicine when the 
law and the facts showed that the applicant was entitled to 
receive his license. This court held in that case that the 
Board of Medical Examiners had not exercised a reasonable 
discretion in passing upon the application for a license. 

The Appellant contends that this case is squarely in point 
with the question before this Court. All of the evidence con¬ 
tained in the file of Powhatan Powers Murray dealt with the 
question of his good health on February 28,1934 and March 
4, 1934 shows, and the Complaint so alleges, that he was 
then in good health and an insurable risk. But despite this 
fact the Appellee refused to reinstate his policy of insur¬ 
ance under the applicable regulations. There is no evi¬ 
dence of any character whatsoever to sustain the decision of 
the Appellee in this regard and the complaint filed in this 
case so alleges. This question is not a new one before this 
Court. This Court in the case of U. S. ex rel. Lyons v. Hines , 
103 Fed. (2nd) 737, 70 App. D. C., 36, held that where the 
facts and the law applicable entitled the insured to the 
reinstatement of his government life insurance policy, that 
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the duty to reinstate it could be enforced by mandamus pro¬ 
ceedings. This case is squarely in point and has never been 
over-ruled in this jurisdiction. The Appellee should have 
reinstated the insurance policy in this case under the regu¬ 
lations of the Veterans Administration which became a part 
of the insurance policy in question. The premium in this 
case became due on January 12,1934 and this premium was 
not paid. A second premium became due on February 12, 
1934, but on February 28, 1934, a premium of Seven Dol¬ 
lars ($7.00) was tendered; this amount was sufficient to pay 
the premium in arrears, and that is all that is required 
under the terms of the policy. The premium which became 
due on February 12, 1934 could have been paid any time 
within the thirty-one (31) day grace period, in fact, it could 
have been paid any time before March 12,1934, if the policy 
had not matured in the meantime. The tender of the amount 
of Seven Dollars ($7.00) on February 28, 1934 was fully 
sufficient to meet the requirement of the regulation that the 
premium in arrears be paid and as the insured was in good 
health, which is an undisputed fact, at least for the purposes 
of this appeal, the policy should have been reinstated as of 
February 28, 1934. Premiums in the amount of Fourteen 
Dollars ($14.00) were paid on March 4, 1934, but this pay¬ 
ment of March 4,1934 is not material as far as this case is 
concerned. If there had been no premium paid on March 4, 
1934, the policy should in any event have been reinstated 
under the regulation in question because both requirements 
were met,—the payment of the premium in arrears and the 
furnishing of evidence as to good health of Powhatan Pow¬ 
ers Murray on the date the premium was tendered. 

This court has held that an Administrative officer may be 
required to perform his ministerial duties, United. States v. 
Hines , 105 Fed. 2nd 85, 70 App. D. C. 206. 

It is probable that the appellee may rely upon the case of 
Meadows v. United States, 281 U. S., 271; 74 L. Ed. 852 
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but that case is not in point because the action was not predi¬ 
cated upon a policy in force or one under which the in¬ 
sured had any rights, but a policy which had long since 
lapsed, and the facts therein are easily distinguishable from 
this case. In the Meadows opinion the Supreme Court 
distinguishes their holding in the Aetna Life Insurance 
Company v. Dunkin, 266 U. S. 389 and the Appellant’s case 
falls within the rule announced by the Supreme Court in 
the Aetna Life Insurance Company v. Dunkin, supra. In 
the Meadows case the plaintiff was claiming under statutory 
right and in this case, as in Dunkin case, supra, the Appel¬ 
lant is claiming under the provisions of the policy itself. 

Under the law and facts, the policy of insurance issued to 
Powhatan Powers Murray should have been reinstated on 
February 28,1934 and for that reason judgment in this case 
should be reversed and this cause remanded to the District 
Court for further action. 

Respectfully submitted, 

ROBERT H. McNEILL, 

C. L. DAWSON, 

Attorneys for the Appellant. 
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1 JOINT APPENDIX. 

Case No. 8890. 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 


Daisy I. Morgan, Executrix of the Estate 
of Celeste Smith Murray, deceased, 130 
Royal Palm Road, West Palm Beach, 
Florida, 

Plaintiff, 

vs. 

Frank T. Hines, as Administrator of 
Veterans Affairs, Washington, D. C., 

Defendant . 


Suit in the Nature of a Mandamus to Compel the 
Defendant to Perform His Ministerial Duties. 

The plaintiff for her cause of action complains of the de¬ 
fendant and alleges: 

1. That at all times herein mentioned the defendant, 
Frank T. Hines, was and now is the duly appointed, acting 
and qualified, Administrator of Veterans’ Affairs, and is 
charged by law with the administration of the World War 
Veterans Act, 1924, as amended, and is particularly charged 
with the duty of issuing insurance policies under the World 
War Veterans Act, the receipt of premiums on said policies, 
and the administrative duty of reinstating such policies 
under the terms and conditions of the policies of insurance, 
the regulations lawfully promulgated by the defendant, and 
the statutes enacted by Congress relating to such insurance 
policies. 


Civil Action 
No. 20728. 
Filed Aug. 4, 
1943. 
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2. That one Powhatan Powers Murray while in the mili¬ 
tary service of the United States on December 12, 1927, 
pursuant to application made, had duly issued to him under 
the provisions of the World War Veterans Act, as amended, 
and other Acts of Congress, a $10,000.00 government life 
insurance policy, being insurance policy Xo. K-852,467, 
among the records and files of the United States Veterans 

Administration, which insured the life of the said 
2 Powhatan Powers Murray in the amount of $10,- 

000.00 conditioned upon the payment of the pre¬ 
miums as hereinafter alleged. 

3. That it provided in said policy issued to Powhatan 
Powers Murray that in the event of his death while the said 
policy was in force, the United States would pay to his 
designated beneficiary, Celeste Smith Murray the sum of 
Ten Thousand Dollars ($10,000.00) in one sum. 

4. That the said policy of insurance granted to Pow¬ 
hatan Powers Murray on December 12, 1927, provided, 
among other things, that premiums would be due and pay¬ 
able on the 12th day of each succeeding month after date 
thereof. It was further provided that the premium rate 
for the first sixty months would be $6.70 a month. The 
plaintiff alleges that at the end of the five year period the 
policy was renewed, as of December 12,1932, at a premium 
rate of $7.00 per month. 

5. The premiums were regularly and duly paid on the 
said $10,000.00 government insurance policy upon the date 
of its issue on December 12,1927, through January 12,1934. 

6. That the said policy of insurance provided, among 
other things, as follows: 

“3. This policy, if it has not been surrendered for 
a cash value, may be reinstated at any time after lapse 
upon evidence of the insurability of the Insured satis- 
factorv to the Director of the United States Veterans 
Bureau, and upon the payment of all premiums in ar¬ 
rears, with interest from their several due dates at the 
rate of five per centum per annum, and the payment 
or reinstatement of any indebtedness which existed at 
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the time of such default, with policy loan interest. 
However, if such indebtedness with interest would ex¬ 
ceed the reserve of this policy at the time of applica¬ 
tion for reinstatement of said* policy, then the amount 
of such excess shall be paid by the insured as a condi¬ 
tion of the reinstatement of indebtedness and of this 
policy.” 

3 7. That on February 28, 1934, the designated 

beneficiary, Celeste Smith Murray, who had paid all 
of the premiums on said policy with the knowledge and 
consent of her son, the insured, duly paid a premium in 
the amount of $7.00, and on March 4,1934, paid premiums in 
the amount of $14.00, which said payments were regularly 
and duly received by the defendant in his official capacity 
as the Administrator of Veterans’ Affairs, and said sums 
of money so paid as premiums have been received and since 
have been retained by the United States Veterans’ Admin¬ 
istration. 

8. That at the time that the premium payment of $7.00 
was paid on February 28, 1934, and the further premium 
payment of $14.00 was made on March 4,1934, the said in¬ 
sured, Powhatan Powers Murray was then in good health, 
and an insurable risk, and was in every way entitled to a 
reinstatement of policy Numbered K-852,467, under the 
terms and the conditions of the said policy, and the Acts 
of Congress relating thereto, and the regulations of the 
Veterans’ Administration lawfully promulgated in refer¬ 
ence to the reinstatement of policies of insurance of like 
character. 

9. That in support of the contention that the insured, 
Powhatan Powers Murray was in good health there was 
duly furnished and filed with the United States Veterans 
Administration, and with this defendant in his official 
capacity, the affidavits of Margaret Bowles, W. R. Sweatt, 
William Royster Johnson, H. C. Woodruff, Walter C. 
Powers, B. H. Kroger, Celeste Smith Murray, Addie Des 
Portes, and Eugene S. Des Portes. That all of the said 
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affidavits and evidence so filed with the United States Vet¬ 
erans Administration in connection with the reinstatement 
of the said policy of insurance showed that the insured, 
Powhatan Powers Murray was in good health on February 
28, 1934, and March 4, 1934, and the plaintiff alleges on 
information and belief that the investigation reports of the 
officials of the United States Veterans Administra- 
4 tion filed in said case all showed that the insured, 
Powhatan Powers Murray was in good health, and 
an insurable risk on February 28, 1934, and March 4, 1934, 
and the plaintiff alleges that no evidence to the contrary 
has ever been, or can be obtained. 

10. That notwithstanding the fact, that all of the evi¬ 
dence contained in the insurance file of Powhatan Powers 
Murray in the United States Veterans Administration 
showed without contradiction that he was in good health on 
February 28, 1934, and March 4, 1934, the said defendant, 
acting in an arbitrary, and a capricious manner and con¬ 
trary to all of the evidence in said file, refused to reinstate 
said policy of insurance numbered K-852,467, under the 
terms and conditions of said policy, the Acts of Congress 
relating thereto, and in total disregard of the regulations of 
the Veterans Administration in such case made and pro¬ 
vided. 

11. That in the matter of acting on the reinstatement 
of the said policy numbered K-S52,467, the said defendant 
was vested with a discretion, but that under the policy, and 
the law applicable thereto, he was required to exercise a 
reasonable discretion based upon the evidence in the file 
of Powhatan Powers Murray, and the plaintiff alleges that 
the said defendant did not act in a reasonable manner or a 
quasi-judicial capacity, but in rendering a decision that 
such policy should not be reinstated totally disregarded 
the evidence, and acted contrary thereto, and that the deci¬ 
sion made that the policy was not to be entitled to reinstate¬ 
ment is not only contrary to all of the evidence but in con- 
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flict with the evidence, and that there is a total lack of evi¬ 
dence to support such decision, and such decision is arbi¬ 
trary, capricious and contrary both as to the fact and the 
law applicable. That under the law and the proof it was 
the plain ministerial duty of the defendant to reinstate 
the said $10,000.00 policy numbered K-852,467, upon the 
showing made, and to apply the premiums paid on said 
policy. 

5 12. That Powhatan Powers Murray died on 

March 5, 1934. 

13. That the designated beneficiary, Celeste Smith Mur¬ 
ray, died on June 11,1940, and that the plaintiff is the duly 
appointed, acting and qualified Executrix of the Estate 
of Celeste Smith Murray under and by virtue of an appoint¬ 
ment by the County Court in and for the County of Palm 
Beach, State of Florida. 

WHEREFORE, plaintiff prays: 

1. That due process of this Court issue commanding 
and directing the defendant to appear and answer this 
complaint. 

2. That the defendant, as Administrator of Veterans 
Affairs be directed and required to certify to this Court 
all of the evidence contained in the file of Powhatan Powers 
Murray, in reference to the reinstatement of policy K- 
852,467, at the time that the decision was rendered holding 
that the said policy could not be reinstated because of the 
physical and mental condition of the said insured on Febru¬ 
ary 28,1934, and March 4, 1934, to this Court for a review 
thereof. 

3. That upon review and consideration of such evidence 
of the physical and mental condition of Powhatan Powers 
Murray as of February 28, 1934, and March 4, 1934, that 
the Court order and direct the said defendant as Adminis¬ 
trator of Veterans Affairs to perform his ministerial duty 
by reinstating said policy of insurance, K-852,467, as of 
February 28, 1934, by ordering and directing him to apply 
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the premiums paid on February 28, 1934 and March 4, 
1934, as payments on the premiums due on said policy. 

4. That the plaintiff have such other and further relief 
as to the Court may appear to be proper and just. 

DAISY 1. MORGAN, 

Executrix of the Estate of 
Celeste Smith Murray , 
Plaintiff. 

R. H. McNeill, 

1627 K St., N. W. 

C. L. Dawson, 

923 15th St., N. W., 

Attorneys for Plaintiff. 
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State of Florida, 
County of Palm Beach. 



DAISY I. MORGAN, being first duly sworn according 
to law, upon her oath, deposes and says: that she is the 
plaintiff in the above-entitled action, and that she has read 
the within foregoing complaint and knows the contents 
thereof; that the matters and things stated of her personal 
knowledge are true and those stated upon information and 
belief she believes to be true. 


DAISY I. MORGAN. 


Subscribed and Sworn to before me this 31 day of July, 
1943. 

D. I. CAIN, 

Notary Public, 

(seal) State of Florida at Large. 
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7 Answer of Defendant, Frank T. Hines as Admin¬ 

istrator of Veterans Affairs to the Complaint for 
Writ of Mandamus, Civil Action No. 20,728. 

(Filed September 30th, 1943.) 

Comes now the defendant, Frank T. Hines, as Adminis¬ 
trator of Veterans Affairs, by his attorneys, and for answer 
to the complaint filed herein, or so much thereof as he is 
required to answer, says: 

FIRST DEFENSE 

The complaint fails to state a claim against this defend¬ 
ant upon which relief can be granted. 

SECOND DEFENSE 

The complaint fails to show that there is any controversy 
between the plaintiff and this defendant which is justiciable 
in the present proceeding. 

THIRD DEFENSE 

That the facts alleged in the complaint show that this 
court is without jurisdiction over the subject matter hereof 
and without jurisdiction to grant the relief prayed for. 

FOURTH DEFENSE 

That the determination of the question whether Pow¬ 
hatan Powers Murray, Celeste Smith Murray, the 

8 plaintiff herein, or either of them was or is entitled 
to have the contract of insurance set out in the 

plaintiff’s complaint reinstated or whether this defendant 
should now reinstate it is a matter requiring the exercise of 
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judgment and discretion and does not constitute the mere 
performance of a ministerial duty and as to such matter the 
court does not have jurisdiction to grant the relief sought 
against this defendant by the complaint. 

FIFTH DEFENSE 

That the plaintiff’s testate, Celeste Smith Murray, filed 
in the District Court of the United States for the District 
of Columbia her certain petition against this defendant 
wherein she prayed for the relief now prayed for in the 
complaint of the plaintiff; that said complaint was volun¬ 
tarily dismissed by the said Celeste Smith Murray; that 
the plaintiff now has pending in the United States District 
Court for the District of Columbia her certain suit against 
the United States of America, the complaint in which is 
in two counts as follows: The first alleges that the con¬ 
tract of insurance set out in the plaintiff’s complaint 
herein was in force on March 4, 1934, the date as of which 
the said Powhatan Powers Murray is alleged to have died 
and that the said contract matured by reason of his death 
and praying for recovery thereon; that the second count 
alleges that said contract was in force on January 12, 1934, 
and that the said Powhatan Powers Murray became and 
was permanently and totally disabled on said date and that 
said contract was thereby matured and praying for recov¬ 
ery thereon. That the matters and things alleged in said 
suit against the United States of America and the relief 
sought are inconsistent with the matters and things alleged 
and the relief sought in this proceeding and that therefore 
this proceeding should be abated. 

SIXTH DEFENSE 

That the decision of this defendant declining to reinstate 
the policy of insurance granted the said Powhatan 
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9 Powers Murray: That said policy was not entitled 
to be reinstated; that the regulations of the Veterans 
Administration controlling reinstatement of insurance pol¬ 
icies had not been met and complied with; that the said 
Powhatan Powers Murray was not on March 3, 1934 in the 
state of health required by said regulations, had not filed 
any statement that he was in good health at the time ap¬ 
plication for reinstatement was made as on the due date of 
the premium in default, as required by the said regulations, 
ai^l refusing to waive the filing of the said good health 
statement and all other decisions made by‘this defendant 
set out and complained of in plaintiff's complaint and which 
plaintiff by her complaint seeks to have the court review 
are by reason of the provisions of Section 426, 38 U. S. C. 
A., and Section lla-2, 38 U. S. C. A., final and conclusive 
and not subject to review by this or any court. 

SEVENTH DEFENSE 

c 

I 

The defendant admits the allegations contained in para¬ 
graphs I, II, III, IV, V and VI of plaintiff's complaint. 

II 

The allegations contained in paragraph VII of the com¬ 
plaint are denied. Further answering this paragraph it 
is averred that on March 3, 1934, the said Celeste Smith 
Murray tendered to the United States Veterans Adminis¬ 
tration a check dated February 28,1934 in the sum of $7.00 
in payment of one monthly premium on the insurance 
policy granted the said Powhatan Powers Murray and that 
on March 5, 1934 the said Celeste Smith Murrav tendered 
to the United States Veterans Administration a check 
dated March 6,1934 in the further sum of $14.00 as further 
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premiums on said policy of insurance. It is further aver¬ 
red that the said Celeste Smith Murray was advised by 
the Veterans Administration that said sums would be re¬ 
funded upon a proper showing as to the person or persons 
entitled to be reimbursed therefor. 

in 

10 The allegations contained in paragraph VIII of 
plaintiff's complaint are denied. 

IV 

Answering paragraph IX of the complaint it is admitted 
that affidavits of Margaret Bowles, W. R. Sweatt, William 
Royster Johnson, 11. C. Woodruff, Walter C. Powers, B. H. 
Kroger, Celeste Smith Murray, Addie Des Portes, and 
Eugene S. Des Portes were filed with the Veterans Ad¬ 
ministration in support of the contention that the said 
Powhatan Powers Murray was in good health. Further 
answering this paragraph it is averred that this defendant 
as Administrator of Veterans Affairs has considered said 
affidavits and other evidence including an investigation 
made by the United States Veterans Administration and 
that he determined and decided that the insured, Powhatan 
Powers Murray, was not in as good health on March 3, 
1934 and March 4, 1934, as he was on January 12, 1934. 
The remaining allegations in this paragraph are denied. 

V 

The allegations contained in paragraph X are denied. 

VI 

Answering paragraph XI of the complaint it is admit¬ 
ted that in the matter of acting on the reinstatement of 
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the said policy numbered K-852-467, this defendant was 
vested with a discretion and that he was required to exer¬ 
cise a reasonable discretion based upon the evidence in the 
file of the said Powhatan Powers Murray. The remaining 
allegations in this paragraph contained are denied. 

VII 

Answering paragraph XII it is averred that Powhatan 
Powers Murray died on March 4, 1934 and not on March 
5, 1934 as therein alleged. 


VIII 

This defendant is without information sufficient to 
11 form a belief as to the facts alleged in paragraph 
XIII, and therefore they are denied. 

IX 

For further answer to plaintiff’s complaint this defend¬ 
ant avers that the five-year convertible term policy of Gov¬ 
ernment Life Insurance K-852,467, described and set out 
in plaintiff’s complaint contained the following provision: 
“3. This policy may be reinstated at any time after 
lapse and within the sixty-months period upon evidence 
of the insurability of the Insured satisfactory to the 
Administrator of Veterans Affairs and upon the pay¬ 
ment of all premiums in arrears with interest from 
their several due dates at the rate of five per centum 
per annum, and the payment of any indebtedness which 
existed at the time of such default, with interest at 
the rate of six per centum per annum.” 
and the defendant further avers that the applicable regula¬ 
tions duly promulgated by the Veterans Administration 
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with reference to reinstating policies of Government Life 
Insurance provide: 

“3079. United States Government life insurance 
may be reinstated: 

“(A) Within three calendar months including the 
calendar month for which the unpaid premium was 
due, provided the applicant is in as good health as he 
was at the due date of the premium in default. 

“3080. The applicant for reinstatement of United 
States Government life insurance must furnish during 
his lifetime, and before becoming totally and perma¬ 
nently disabled, a written application signed by him 
which shall state that he is in as good health as at date 
of lapse, or that he is in good health, in accordance with 
the requirements of the particular case; and in addi¬ 
tion the applicant shall furnish such evidence relative 
to his physical condition as may be required by the 
director on such forms as the director may prescribe: 
PROVIDED, That if the insurance becomes a claim 
after tender of the amount of the premiums required 
but before full compliance with the requirements of 
this paragraph, and the applicant was in the required 
state of health at the date that he made the tender of 
the amount of premiums, and that there is a satisfac¬ 
tory reason for his noncompliance, the director may, if 
the applicant be dead, waive any or all of the require¬ 
ments of this paragraph, or, if the applicant be living, 
allow compliance with this paragraph, as of the date 
the required amount of premiums was received in the 
. bureau.” 

12 Further answering said petition, defendant avers 

that premiums were paid on the said five-year level 
premium policy K-852,467 to include January 11,1934. On 
March 3,1934, after said insurance had lapsed for the non¬ 
payment of premium, a check dated February 28, 1934, in 
the amount of $7.00 signed by Celeste S. Murray was for- 
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warded to the Veterans Administration. The amount of 
this check was tendered in payment of the monthly premium 
on said insurance from January 12, 1934, to February 11, 
1934. On March 5, 1934, a check dated March 6, 1934, in 
the amount of $14.00 also signed by Celeste S. Murray, was 
forwarded by special delivery to the Veterans Administra¬ 
tion. 

Since the premium on said insurance was tendered more 
than thirty-one days (the grace period) subsequent to the 
due date, under the regulations it was not acceptable as it 
was not accompanied by a statement signed by the veteran 
(Form 744) that he was, on March 3,1934, in as good health 
as on the due date of said premium. The said Celeste 
Smith Murray was advised accordingly on April 4, 1934, 
by letter from the Director of Insurance of the Veterans Ad¬ 
ministration, addressed to Mr. B. C. Teed who correspond¬ 
ed with the Veterans Administration on her behalf. On 
February 14, 1935, the said Celeste Smith Murray was ad¬ 
vised by the Director of Finance of the Veterans Adminis¬ 
tration that the remittance of $7.00 tendered March 3,1934, 
would be refunded upon receipt by the Veterans Adminis¬ 
tration of a certified copy of Letters of Administration upon 
the estate of the veteran. If no Letters of Administration 
were granted on the veteran’s estate, the said $7.00 would 
be refunded to the person from whose own funds the funeral 
bill had been paid. 

As to the remittance of $14.00 tendered March 5, 1934, 
the said Celeste Smith Murray was advised that refund 
would be made to the person from whose own funds said 
amount was forwarded provided such person would 
13 sign a certificate to that effect and return the same 
to the Veterans Administration. But said certificate 
as requested in said letter of February 14, 1935, has not 
been furnished the Veterans Administration and no refund 
of said sums has as yet been made. 
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The said Celeste Smith Murray, through her counsel, 
claimed that the said policy K-852,467 should be reinstated 
as the veteran was in as good health on March 3,1934, the 
date the overdue premium was tendered as he was on the 
due date of the premium on said policy in default and that 
the requirement that the insured furnish a statement of com¬ 
parative good health should be waived under the provision 
of paragraph 3080 of the Regulations and Procedure of the 
Veterans Administration, hereinbefore quoted, and the pro¬ 
ceeds of said policy paid to her as beneficiary. 

Defendant further avers that investigations were made 
by the Veterans Administration and evidence was received 
by said Administration on behalf of the said Celeste Smith 
Murray relevant to the veteran’s state of health on March 
3, 1934, the date of tender of premium on said insurance 
as compared with his condition of health January 12, 1934, 
the due date of premium on said insurance, in order to de¬ 
termine whether the failure of the insured to furnish a 
statement of comparative health (Form 744) should be 
waived. 

Defendant further avers, that on November 30, 1934, act¬ 
ing under authority of law and after considering all of the 
evidence of record, including said reports'of investigation, 
he determined that the mental and physical condition of the 
veteran was substantially impaired as compared with his 
condition on January 12, 1934, and that the insured was 
not on March 3, 1934, in the state of health required for 
reinstatement, and that the other requirements of said 
Regulation should not be waived. Therefore, said claim 
for reinstatement of the policy was denied. 

14 Thereafter the said Celeste Smith Murray re¬ 
quested a further consideration of her claim by the 
Veterans Administration and submitted certain additional 
evidence. Her claim was thereupon reviewed in the light 
of such additional evidence and in the light of all other 
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evidence of record and the defendant affirmed his determi¬ 
nation of November 30,1934, denying said claim. 

Defendant further avers that under Section 5 of the 
World War Veterans’ Act as amended (38 U. S. C. A. 426) 
and Section lla-2, 38 U. S. C. A., he is authorized and em¬ 
powered to decide all questions arising under all Acts ad¬ 
ministered by the Veterans Administration, except as oth¬ 
erwise provided, and his decisions of questions of law and 
fact are conclusive and not subject to review by the court 
except as otherwise provided therein. 

WHEREFORE, the premises considered, the defendant 
prays that the plaintilT’s complaint filed herein be dismiss¬ 
ed, and that she recover nothing by this action. 

EDWARD M. CURRAN, 

United States Attorney. 

DANIEL B. MAHER, 

Assistant United States Attorney. 

Of Counsel for defendant: 

Edward E. Odom, 

Solicitor , Veterans Administration. 

George P. Hughes, 

Assistant Solicitor, Veterans 
Administration. 

Copy mailed Robert H. McNeill, 
counsel for plaintiff in franked 
envelope 30th September, 1943. 
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15 Motion to Dismiss, Civil Action No. 20,728. 

(Filed April 15, 1044.). 

Comes now the defendant in the above entitled cause and 
respectfully moves this court to dismiss the above entitled 
cause for the following reason: 

1. The complaint fails to state a cause of action upon 
which relief may be granted. 

EDWARD M. CURRAN, 

United States Attorney. 

DANIEL B. MAHER, 

Assistant United States Attorney. 


16 Order Sustaining Defendant’s Motion to Dismiss. 

On this the 11th day of May, 1944, came to be considered 
defendant’s motion to dismiss this action, and having heard 
argument of counsel and being fully advised in the prem¬ 
ises, the Court is of the opinion that the defendant’s mo¬ 
tion to dismiss should be in all things sustained; it is there¬ 
fore, 

ORDERED, ADJUDGED AND DECREED that this 
cause of action be and the same is hereby dismissed. 

Dated in open Court this 11th day of July, 1944. 

F. DICKINSON LETTS, 
Justice. 

Approved as to form: 

C. L. Dawson, 

923 15th Street, N. W., 

Attorney for Plaintiff . 
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17 «• Notice of Appeal. 

(Filed Sept. 29,1944.) 

Notice is hereby given this 29th day of September, A. D., 
1944, that Daisy I. Morgan, executrix of the estate of 
Celeste Smith Murray, deceased, plaintiff in the above- 
entitled cause, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on July 11,1944 in favor of Frank T. 
Hines, as Administrator of Veterans Affairs, said defend¬ 
ant, and against Daisy I. Morgan, executrix of the estate 
of Celeste Smith Murray, deceased, said plaintiff. 

R. H. McNEILL, 

815 loth St., N. W. 

C. L. DAWSON, 

923 15th St., N. W. 

Attorneys for Plaintiff. 
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®niteb Stated Court of Appeals! 

DISTRICT OF COLUMBIA 


No. 8890 

Daisy I. Morgan, Executrix of the Estate of Celeste 
Smith Murray, appellant 

v. 

Frank T. Hines, as Administrator of Veterans' Affairs, 

appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


COUNTER-STATEMENT of the case 

This is an appeal from an order dismissing an action brought 
by the appellant, the personal representative of the deceased 
beneficiary of a $10,000 Government life insurance policy which 
lapsed for non-payment of a premium, to compel the appellee, 
the Aministrator of Veterans Affairs, to reinstate the policy 
as of a date prior to the insured's death and to apply to the 
payment of premiums thereon sums of money alleged to have 
been forwarded by the beneficiary subsequent to the lapse of 
the policy and the expiration of the grace period. 

The appellant’s complaint alleged, in effect, as she herself 
concedes (Br. pp. 8-12), that the policy lapsed for failure to 
pay the monthly premium of $7.00 due January 12, 1934, 
within the grace period of 31 days (Joint App. p. 2); that 
thereafter, on February 28, 1934, the beneficiary “paid a pre- 

(l) 
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mium” of $7.00 (the amount of one monthly premium), and 
on March 4, 1934, “paid” $14.00 more (Joint App. p. 3); that 
when each of the payments were made the insured was “in 
good health and an insurable risk, and was in every way en¬ 
titled to a reinstatement of’ the policy; that the payments 
were made with his “knowledge and consent”, and that the 
Veterans Administration had retained the money (Joint App. 
p.3). 

The complaint further alleged that the Administrator re¬ 
fused to reinstate the policy; that this decision involved an 
abuse of discretion and was arbitrary and capricious, in that 
all of the evidence before the Administrator—it was alleged on 
information and belief—showed that the insured was in good 
health on the dates of the payments (Joint App. p. 4), but that 
the Administrator nevertheless refused reinstatement because 
of the physical and mental condition of the insured on those 
dates (Par. 2 of Prayer for Relief, Joint App. p. 5). 

The complaint also alleged, however, that the insured died 
on March 5, 1934—the day following the last alleged pay¬ 
ment. (Joint App. p. 5.) And there was no allegation that 
the insured had furnished to the Veterans Administration dur¬ 
ing his lifetime a written application signed by him containing 
a statement as to his health, as required by the regulation gov¬ 
erning reinstatement, or any allegation that there was “a satis¬ 
factory reason for his noncompliance” with this requirement, 1 
although the authority of the Director (now Administrator) 
to waive such noncompliance (Joint App. p. 12) was con¬ 
ditioned by the regulation upon the existence of such a reason 
(Joint App. p. 12). 

The prayer for relief sought (1) to compel the Administra¬ 
tor to certify to the court all of the evidence before him at the 
time of his decision: (2) to compel him to reinstate the policy 
as of February 28, 1934, when the first payment was alleged 
to have been made after the lapse, and to apply that sum and 
the one forwarded March 4, 1934, to the payment of premiums 
on the policy, and (3) “such other and further relief as to the 
Court may appear to be proper and just”- (Joint App. pp. 5-6). 


1 No reason whatever was alleged. 
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The Administrator answered (Joint App. pp. 7-15), de¬ 
fending upon the grounds, among others, that the complaint 
failed to state a claim on which relief could be granted (First 
Defense, Joint App. p. 7). He alleged that the insured had 
failed to furnish a statement regarding his health, as required 
by the regulation (Joint App. p. 13), and denied (Seventh De¬ 
fense, Pars. III-VI, Joint App. pp. 10-11) the allegations that 
the refusal to reinstate was an abuse of his (the Administra¬ 
tor’s) discretion, arbitrary or capricious, and the allegations 
as to the health of the insured and as to the evidence before him 
(the Administrator) concerning it when he rendered his de¬ 
cision (Complaint, Pars. S-l 1, Joint App. pp 3-5). The answer 
also challenged the allegations in the complaint (Pars. 7, 12, 
Joint App. pp. 3-5) as to the respective dates of the payments 
in question and of the insured’s death, alleging that he died 
on March 4th, and not March 5th (as alleged in the complaint) 
(Answer, Par. VII, Joint App. p. 11); that the first payment 
was not forwarded to the Veterans Administration until March 
3d, nor the second payment until March 5th (Joint App. pp. 
12-13). It was also alleged that the Veterans Administration 
had offered to return the money upon a proper showing as to 
who was entitled to it, but that the offer had not as yet been 
accepted (Joint App. pp. 10,13). 

Thereafter the Administrator moved to dismiss the action 
on the ground substantially similar to that of the First Defense 
in his Answer (Joint App. p. 7), that the complaint failed to 
state a “cause of action” upon which relief may be granted, 
and the court entered the order appealed from, expressing the 
view that the motion should be granted and dismissing the 
action (Joint App. p. 16). 

QUESTION PRESENTED 

Whether the complaint failed to make out a case for relief 
in the nature of mandamus. 

REGULATIONS INVOLVED 

The pertinent regulations (Joint Appendix, p. 12) provide: 

3079. United States Government life insurance may 
be reinstated: 
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(A) Within three calendar months including the 
calendar month for which the unpaid premium was due, 
provided the applicant is in as good health as he was 
at the due date of the premium in default. 

* * * # • 

3080. The applicant for reinstatement of United 
States Government life insurance must furnish during 
his lifetime, and before becoming totally and per¬ 
manently disabled, a written application signed by him 
which shall state that he is in as good health as at date of 
lapse, or that he is in good health, in accordance with the 
requirements of the particular case; and in addition the 
applicant shall furnish such evidence relative to his 
physical condition as may be required by the director on 
such forms as the director may prescribe: Provided, 
That if the insurance becomes a claim after tender of the 
amount of the premiums required but before full com¬ 
pliance with the requirements of this paragraph, and the 
applicant was in the required state of health at the date 
that he made the tender of the amount of premiums, and 
that there is a satisfactory reason for his noncompli¬ 
ance, the director may, if the applicant be dead, waive 
any or all of the requirements of this paragraph, or, if 
the applicant be living, allow compliance with this par¬ 
agraph, as of the date the required amount of premiums 
was received in the bureau. 

STJMMAEY OF ARGUMENT 

The complaint fails to state a claim for which relief may be 
granted. There is no showing that it was the Administrator’s 
duty to reinstate the policy or even that he had the power to 
do so. 

The insured failed to comply with the requirement in Reg¬ 
ulation 3080 as to furnishing a written application containing 
a statement signed by him as to his health. The proviso in the 
regulation as to waiver of this requirement vests the Admin¬ 
istrator with a discretion which is inconsistent with any man¬ 
datory ministerial duty. 
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In any event, there is no showing as to the existence of one 
of the conditions to waiver. This deficiency was not sup¬ 
plied by the allegations that the decision of the Administrator 
was based on an erroneous and arbitrary finding of the non¬ 
existence of another condition. 

Moreover, the fact that no explanation is offered for the 
failure of the insured to comply with the requirement in the 
regulation scarcely places the appellant in an equitable posi¬ 
tion to demand or even to seek reinstatement. Appellant’s 
allegation merely that the money tendered as premiums after 
lapse had been retained lacks significance in view of the un¬ 
disputed allegation in the Administrator’s answer that an offer 
to return it had been made and had not been accepted. 

ARGUMENT 

The complaint fails to state a claim for which relief may be 

granted 

Even if it be assumed that the court below had jurisdiction 
to review the decision of the Administrator, challenged by the 
appellant, it is submitted that her complaint fails to allege a 
claim justfying the granting of mandatory relief. 

The rule is well established by decisions of this Court and 
other appellate courts that an action, as here, in the nature 
of mandamus, does not lie against an officer unless “the duty 
of the officer to act is clearly established and plainly defined 
and the obligation to act is peremptory.” Hammond v. Hull, 
131 F. (2d);'23, 25, 76 App. D. C. 301, certiorari denied, 318 
TJ. S. 777, and decisions collected in footnote 4 to the opinion 
in that case; Huddleston v. Dwyer, 145 F. (2d) 311, 315 (C. C. 
A. 10th). It is submitted that there is no showing that it was 
the duty of the Administrator to reinstate the policy or even 
that he had the power to do so. 

In the absence of any allegation in the complaint that the 
insured furnished “during his lifetime * * * a written 
application signed by him” containing a statement as to his 
health, as required by Regulation 3080 (Joint App. p. 12), it 
must be assumed, as alleged in the Administrator’s answer 
(Joint App. p. 13), that this requirement was not complied 
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with. Indeed, appellant herself, in effect, so concedes by her 
reliance upon the proviso in the regulation regarding waiver 
of this requirement (Br. 9). 

Contrary to the appellant’s contention, it is manifest, we 
submit, from the terms of the proviso on which she relies, that 
the Director (now Administrator), in promulgating it, vested 
himself with a discretion to waive which is wholly inconsistent 
with any mandatory ministerial duty. It provides merely that 
he “may” waive, if the conditions specified therein exist. The 
existence of the conditions would not, however, impose on him 
a duty to exercise his discretion in favor of an applicant. They 
are only conditions precedent to the exercise of discretion and, 
therefore, do not affect the manner of its exercise in any respect. 
Cf. Gray v. Commissioners of District of Columbia, 112 F. 
(2d) 204,205, 72 App. D. C. 119. 

In any event, there would certainly be no duty on the part 
of the Administrator to waive the requirement in question 
unless all of the conditions in the proviso existed, and there is, 
we submit, no showing whatever of the existence of at least 
one condition, i. e., a “satisfactory reason for his [the insured’s] 
noncompliance” with the requirement. The complaint al¬ 
leged that the insured was in “good health” both on February 
28, 1934, when the first “premium payment” was made, and 
also on March 4, 1934 (the day before his death), the alleged 
date of the second payment. (Joint App. p. 3, par. 8.) It 
further alleged that these payments were made with his 
“knowledge and consent” (Joint App.'p. 3, par. 7). If there 
was a satisfactory reason for his failure to furnish a written 
application signed by him containing a statement as to his 
health, as required by the regulation, it is presumed that the 
experienced counsel for the appellant would have so alleged 
in the complaint. Cf. United States v. Iekes, 117 F. (2d) 769, 
773, 73 App. D. C. 141, certiorari denied, 313 U. S. 577. The 
deficiency in the appellant’s case caused by the non-existence 
of this condition is manifestly not supplied by the allegations 
as to the existence of another condition (i. e., that the insured 
“was in the required state of health at the date he made the 



tender of the amount of premiums”) or by the allegations that 
the Administrator’s refusal to waive, was based on an erroneous 
and arbitrary finding of its nonexistence. . , (J 

In view of the facts, moreover, that the policy was per¬ 
mitted to lapse by the insured and that there has been an un¬ 
explained failure on his part to comply with at least one of the 
requirements for reinstatement, 2 appellant, whose, interest is 
derived from that of the insured (United States v. Towery, 
306 U. S. 324,330, rehearing denied, 306 U. S. 668), is hardly in 
a position as a matter of equity to seek a waiver, and is cer¬ 
tainly in no position to compel it. The mere fact that, as al¬ 
leged in the complaint (Joint App., p. 3), the Veterans Ad¬ 
ministration has retained the money tendered as premiums 
subsequent to the lapse of the policy, affords the appellant no 
support in this connection. Indeed, appellant herself makes 
no attempt to attach any significance to this allegation. The 
complaint does not allege that a refund has been requested 
and it is submitted that the presumption as to the regularity 
of official conduct requires an inference, in the absence of a 
contrary allegation, that a proper offer to return the money 
has been made and has not as yet been accepted—as is alleged 
in the Administrator’s answer (Joint App., p. 13). 

3 Although not reflected In the complaint, the appellant conceded in the 
court below that the second payment (in the amount of $14.00) was not 
received by the Veterans Administration until after the insured’s death. 
There was, therefore, a failure to meet the condition in the proviso as to 
a “tender of the amount of the premiums required” (i. e., “all premiums 
in arrears” (par. 3 of the policy. Joint App. p. 2)) “before the insurance 
becomes a claim," i. e., before the insured’s death. There was no “tender” 
of this amount until It was received by the Veterans Administration. Kerr 
v. United, Staten, 108 P. (2d) 585 (App. D. C.). Contrary to the appellant’s 
contention (Br. 12), the first payment in, the amount of $7.00, alleged to 
have been made on February 28, 1934, did not constitute a payment of “all 
premiums In arrears," since not only the premium due on January 12th, 
but also the premium due on February 12. 1934, was in arrears, despite the 
fact that the period for the payment of the latter had not expired. As 
stated in United States v. Huie, 73 F. (2d) 305, 306 (C. C. A. 5th): “The 
grace period, as its name implies, and as so often has been held, was merely 
additional time allowed within which to make payment of the premium 
already in default." [Italics supplied.] United States v. Norton, 77 F. (2d) 
731 (C. C. A. 5th). 
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CONCLUSION 

For the reasons stated, it is respectfully submitted that the 
order of dismissal should be affirmed. 

Edward M. Curran, 

United States Attorney. 

Francis M. Shea, 

Assistant Attorney General. ■ 

Wilbur C. Pickett, 

Acting Director, Bureau of War Risk Litigation. 

Fendall Marbury, ! 

Attorney, Department of Justice. 

February 1945. 

>. -• .*v ' ' • • i•’ ■ ■ '• 

• • • 

« • • • 

* ^ . V . . • . • * 

‘ . » . e *%, . ... 


! I % ‘ 

.% '% • • 



0. S. GOVERNMENT MINTING OFFICE! 1»4« 



